
Law, Gender, and Sexuality syllabus, 1 

LAW, GENDER, AND SEXUALITY 
Winter 2012, Legal Studies 376-0-20 

Monday and Wednesday, 9:30-10:50 AM; Fisk Hall 114 
 
Instructor: Jeff Kosbie 
Email: j-kosbie@nlaw.northwestern.edu 
Office hours: Monday 11am – 12pm and Thursday 10:30 am - 12 pm (and by 
appointment). Norris Student Center, near Starbucks. 
 

This psychological discourse about authentic selves sounds distant from current 
civil rights discourse. We must close that gap. The new civil rights must harness 
this universal impulse toward authenticity. That impulse should press us toward 
thinking of civil rights less in terms of groups than in terms of our common 
humanity. 

Kenji Yoshino, Covering 

 
COURSE DESCRIPTION 

In this course, we will study the legal regulation of gender and sexuality. We will 
begin with the legal and political history of women’s rights and lesbian and gay rights. 
We will then consider contemporary legal regulation of gender and sexuality in several 
arenas, including criminal regulation of sex; pornography, sex toys, and prostitution; 
families; the military; hate crimes; and health care and HIV/AIDS. We will conclude 
with developing issues in LGBT law: schools, immigration, and transgender rights. 
While we will focus on contemporary U.S. law, we will also consider comparisons from 
other periods of U.S. history and from other countries. 
 
LEARNING GOALS 

• Factual: We will develop basic familiarity with historical and contemporary laws 
regulating gender and sexuality. We will also study the role of social movements 
in promoting changes in the law. 

• Conceptual:  We will develop an understanding of social constructionist theories 
of gender and sexuality. What it means to be “masculine,” “feminine,” “queer,” or 
“straight” are not natural or biological. These categories are social constructions. 
We will focus on what assumptions the law makes about the meaning of gender 
and sexuality. We will also consider how this process of social construction 
depends on race, class, and gender. 

• Conceptual:  We will develop an understanding of the relationship between law 
and culture. Law structures our everyday lives in intimate ways. We will consider 
different ways to discuss the reciprocal relationship between law and culture. We 
will discuss the broader role of law in our society, how law has a legitimating 
power, and how law is part of structural inequalities. 

• Analytic:  We will learn to critically read and write about different sources of law. 
We will study the justifications offered for different laws and consider how the 
law should regulate gender and sexuality. In particular, our work on the final 
papers for this class will focus on how to critically analyze the law. 
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DISCUSSION GUIDELINES 
We will cover many politically controversial topics dealing with issues of sexism, racism, 
heterosexism, homophobia, transphobia, and classism. Many of us will already have 
strong opinions on the social, legal, and political issues we will discuss, and some 
readings will advocate particular viewpoints. Regardless of our personal views on these 
issues, we should all be able to critically discuss different views of the law, gender, and 
sexuality. I may share my personal views on these issues when my views are relevant to 
the discussion, but I always welcome you to challenge my views. I may also share views 
that I do not agree with, in order to push our discussion. 
 
I think our personal experiences and opinions can enrich class discussions, as long as we 
remember that our goal is to use different viewpoints to better understand the 
relationship of law, gender, and sexuality. This process can be uncomfortable. We must 
all work together to maintain a safe space for discussion. We should not assume that 
everyone shares our personal opinions and we should treat each other’s opinions with 
mutual respect. When we do discuss specific laws and policies, we should remember 
that our goal is to critically analyze them, not to determine what is the “correct” or 
“best” policy. I am always willing to further discuss any issues outside of class. 
 
Any personal information shared during class should be treated as 
confidential and not repeated outside of the class. I want everyone to feel 
welcome to express any opinion. I am not grading you on your opinions. 
 
COURSE EXPECTATIONS AND READINGS 
I expect everyone to do the reading before the class period for which it is assigned. I will 
do some lecturing on the assigned reading, but most of our class time will build on the 
assigned readings. This will include discussing the material and considering how the 
assigned material relates to new material I introduce in class. 
 
Adequate Preparation 
To be adequately prepared for class, you should understand and be able to discuss the 
main arguments from the readings. Think about what sort of evidence the author uses to 
support their argument. How does the author’s main argument contribute to 
understanding the relationship between law, gender, and sexuality? 
 
For cases: If you can identify how the case was decided, that may be helpful. But do not 
worry if it is not clear how the case was decided. We are not concerned with the specific 
legal doctrines and precedents or with the procedural issues that the court deals with. 
 
For law review articles: Focus on the main argument. Do not worry about the specific 
legal arguments or legal evidence. These articles are written towards a legal audience 
and often contain detailed legal analysis that is not relevant for our purposes. You 
should skim or entirely skip footnotes in law review articles. 
 
Required Books 
All books should be available at Beck’s Bookstore. 716 Clark Street; Evanston, IL. 
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Canaday, Margot. The Straight State: Sexuality and Citizenship in Twentieth-Century 
America. Princeton, NJ: Princeton University Press, 2009. 

Mayeri, Serena. Reasoning from Race: Feminism, Law, and the Civil Rights 
Revolution. Cambridge, MA: Harvard University Press, 2011. 

Spade, Dean. Normal Life: Administrative Violence, Critical Trans Politics, and the 
Limits of Law. Cambridge, MA: South End Press, 2011. 

Yoshino, Kenji. Covering: The Hidden Assault on Our Civil Rights. New York: Random 
House, 2006. 

 
Recommended Books [Assigned portions will be posted to blackboard] 
Bender-Baird, Kyla. Transgender Employment Experiences: Gendered Perceptions and 

the Law. Albany, NY: SUNY Press, 2011. 
Currah, Paisley, Richard M. Juang, and Shannon Minter, eds. Transgender Rights. 

Minneapolis: University of Minnesota Press, 2006. 
 
Other Readings 
Some assigned articles are available through the library website. Any other assigned 
readings will be posted to blackboard, including shortened versions of cases. 
 
ASSIGNMENTS AND GRADING 

Participation and class blog 15% of final grade 
Mock court argument 10% of final grade 
Response on LGBT law conference 10% of final grade 
Take home midterm exam 15% of final grade 
Final paper 50% of final grade 

 
Formatting and Deadlines 
Written work must be turned in by its due date for full credit. Work turned in up to 24 
hours late will be penalized a single letter grade. Work turned in up to a week late will be 
penalized two letter grades. After a week, late work will not be accepted and you will 
receive a zero on the assignment. I will grant extensions in appropriate circumstances, 
but only if you talk to me at least 24 hours before the assignment is due. 
 
All written work should be double-spaced with 1 inch margins and 12 point Times New 
Roman (or similar) font. Citations should follow a standard style guide (e.g., Chicago 
Manual of Style, APA, MLA). You can cite assigned materials using just author or case 
name and page number. You do not need a reference list for assigned materials, but 
include one for any outside materials. Assignments should be written in a proper 
academic tone. Wikipedia and similar sources should never be cited. 
 
Participation and Class Blog      (15% of grade) 
Class depends on active participation of all students. In addition to how often you 
participate, I will look for critical engagement with the material. I expect all students to 
regularly attend class. Multiple unexcused absences will hurt your participation grade. I 
plan to start and finish class on time. When you must arrive late or leave early, please be 
mindful not to disrupt the class. Other disruptive classroom behavior, like texting or 
unrelated internet use, will also lower your participation grade. 
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In addition to in class participation, I will create a class blog on the blackboard site. You 
must post to the blog at least once a week, by Sunday at 5 pm (starting on January 8th 
and ending on March 4th). Blog posts are credit/no-credit and count for 20% of your 
participation grade. Blog posts should discuss either a news article or an outside event 
that is related to the class. Include a couple sentences to describe the news or event and 
a paragraph or two on why it is interesting in relation to class. If relevant, include a link 
to the news article or event website. We will spend 10-15 minutes in class every Monday 
discussing news and blog posts. You can receive full credit for the class blog with only 
the 8 required posts. Additional posts or comments on other students’ posts will count 
towards your general participation grade. 
 
Mock Court Argument       (10% of grade) 
Every week, typically on Wednesday (beginning on 1/11/12), students will argue a key 
case from LGBT legal history in class. Sometimes students will argue the actual case as if 
they were the lawyers involved, but sometimes I will pose another question related to 
the case. For example, I might ask students to prepare arguments on whether it was 
good strategy for the LGBT movement to bring a particular case to court. Students will 
sign up for a particular week on the first day of class. 
 
Response Paper on LGBT Law Conference   (10% of grade) 
All students are required to attend the LGBT Law Conference on 2/25/12 at Chicago 
Kent College of Law. The conference is free but requires advanced registration at 
http://cklambdas.com/conference. Response papers will be based on a single panel of 
your choice. Students are encouraged to attend the whole conference, but are only 
required to attend one panel. There will be an alternate assignment based on additional 
readings for any students who cannot attend the conference. Your response paper 
should be posted to blackboard before the beginning of class on 2/27/12. 
 
Take-Home Midterm Exam       (15% of grade) 
The take-home midterm will let you choose to answer any three out of five questions. 
Material for these questions will be drawn from both the readings and from class 
lectures. Your responses for all three questions should be 3-5 pages long. I will pass the 
midterm out at the end of class on 2/1/2012. Your answers should be posted to 
blackboard before the beginning of class on 2/6/2012. 
 
Final Paper         (50% of grade) 
Your final paper for this course will allow you to explore different approaches to legal 
regulation of one issue. For example, you might research how states have defined sexual 
harassment in the workplace or how states have determined when same-sex parents 
may adopt. Your examples may be pro or anti-LGBT. The focus of this assignment is to 
apply theories from the course to the examples you find. You should be able to compare 
and analyze the different legal approaches you find. You will have an opportunity to 
argue for what you think the ideal policy solution should be, but your policy argument is 
subsidiary to the main analysis. If you do make a policy argument, it must be based on 
theories from the course. I am not grading you based on your policy choice, but instead 
on how well you support your choice with theories from the course. 
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Your work on the final paper will include several small assignments. Your topic selection 
is due by Friday, 1/13 at 5 pm. Your outline is due by Friday, 1/27 at 5 pm. Your 
first draft is due by Friday, 2/17 at 5 pm. Your final draft is due by Monday, 3/12 at 
5 pm. We will have optional in class presentations of final papers on Monday, 3/5. I 
will schedule an optional session with the research librarians at the law school to go over 
basic legal research strategies. The law library is open to all Northwestern students and 
the research librarians there are willing to help you with your questions. 
 
I will evaluate and grade final papers as a whole portfolio. I will look for both the quality 
of the final paper and how well you respond to my feedback. Please keep everything I 
give back to you, in case I need it at the end of the quarter. 
 
ACADEMIC HONESTY 
I expect you to exercise academic honesty and integrity. All assignments for this course 
should be your own original work. Be sure to properly cite any ideas, quotes, or 
arguments that are not your own. I will investigate and take appropriate disciplinary 
action for any plagiarism, whether intentional or unintentional. If you are unsure of 
what constitutes plagiarism, please see 
http://www.writing.northwestern.edu/avoiding_plagiarism.html. Indiana University 
also has a helpful site at https://www.indiana.edu/~istd/ 
 
Permitted Collaboration 
I expect everyone to turn in his or her own written work. No collaboration or discussion 
is permitted on the take home midterm or response paper. For the final paper, you may 
discuss ideas with each other and you may exchange drafts to give each other feedback. 
However, everything that you hand in for the final paper must be your own work. 
 
POLICY ON EMAIL AND OFFICE HOURS 
Please use my office hours to ask any questions related to class or any other concerns 
you might want to talk about. If you miss a class, please ask a classmate about the 
material we covered. I cannot cover the material from a full class during office hours. If 
your schedule conflicts with my office hours, please email me to set up an appointment. 
 
I can also answer brief questions via email. For anything that requires more than a few 
sentences reply, I will ask you to come to my office hours instead. 
 
STUDENTS WITH DISABILITIES 
Any student with a documented disability needing accommodations is requested to 
speak directly to the Office of Services for Students with Disabilities (SSD; 847-467-
5530) and to the instructor as early as possible in the quarter (preferably within the 
first two weeks of class). All discussions will remain confidential. 
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SECTION ONE: BACKGROUND AND HISTORICAL PERSPECTIVES 
Week One 
Tues 1/3 Introduction and Overview 

GLAAD Terminology guide. 
 
Optional Background Reading. 
Lorber, Judith. "Beyond the Binaries: Depolarizing the Categories of Sex, 

Sexuality, and Gender." Sociological Inquiry 66, no. 2 (1996): 143-60. 
West, Candace, and Don Zimmerman. "Doing Gender." Gender and 

Society 1, no. 2 (1987): 125-51. 
 

Wed 1/4 A Brief History 
Bradwell v. Illinois, 83 U.S. 130 (1872) 
Griswold v. Connecticut, 381 U.S. 479 (1965) 
Roe v. Wade, 410 U.S. 113 (1973) 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) 
 
Mezey, Susan Gluck. Chapter 1 (15-44). Queers in Court: Gay Rights Law 

and Public Policy. Lanham, MD: Rowman & Littlefield, 2007. 
Minter, Shannon. "Do Transsexuals Dream of Gay Rights? Getting Real 

About Transgender Inclusion." In Transgender Rights, edited by 
Paisley Currah, Richard M. Juang and Shannon Minter, 141-70. 
Minneapolis: University of Minnesota Press, 2006. 

 
First blog post due by 5 pm on 1/8. 

  
Week Two 
Mon 1/9 Race-Sex Analogies 

Mayeri, Reasoning From Race, Introduction and chs. 1-2 [pp. 1-75]. 
 

Wed 1/11 Women’s Rights cont. 
Vorchheimer v. School District of Philadelphia, 532 F.2d 880 (1976). 
 
Mayeri, Reasoning From Race, chs. 3-4 [pp. 76-143]. 
 
Final paper topic selection due by 5 pm on 1/13. 

  
SECTION TWO: CONTEMPORARY ISSUES 
Week Three 
Mon 1/16 No class for Martin Luther King, Jr. Day 

 
Wed 1/18 Understanding Equal Protection and Antidiscrimination Law 

Romer v. Evans, 517 U.S. 620 (1996) 
Boy Scouts v. Dale, 530 U.S. 640 (2000) 
Yoshino, Covering, Introduction and Part One [pp. 3-107]. 
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Week Four 
Mon 1/23 Limits of Equal Protection 

Jespersen v. Harrah’s Operating Co., 392 F.3d 1076 (2004). 
 
Selections from Bender-Baird. 
D’Emilio, John. Ch. 10. The World Turned: Essays on Gay History, 

Politics, and Culture. Durham, NC: Duke University Press, 2002. 
Yoshino, Kenji. "The Epistemic Contract of Bisexual Erasure." In Feminist 

and Queer Legal Theory: Intimate Encounters, Uncomfortable 
Conversations, edited by Martha Albertson Fineman, Jack E. Jackson 
and Adam P. Romero, 201-22. Farnham, Surrey UK and Burlington, 
VT: Ashgate, 2009. 

 
Wed 1/25 Regulations of Sodomy 

Bowers v. Hardwick, 478 U.S. 186 (1986). 
Lawrence v. Texas, 539 U.S. 558 (2003). 
 
Ball, Carlos A. pp. 199-247. From the Closet to the Courtroom: Five LGBT 

Rights Lawsuits That Have Changed Our Nation. Boston: Beacon 
Press, 2010. 

Frank, David John, Bayliss J. Camp, and Steven A. Boutcher. "Worldwide 
Trends in the Criminal Regulation of Sex, 1945 to 2005." American 
Sociological Review 75, no. 6 (2010): 867-93. 

 
Your outline for your final paper is due by 1/27 at 5 pm. 

  
Week Five 
Mon 1/30 Sex for Sale 

Better, Alison. 2011. "Pleasure for Sale: Feminist Sex Stores." in 
Introducing the New Sexuality Studies, 2nd Edition, edited by S. 
Seidman, N. Fischer, and C. Meeks. New York: Routledge. 

Duggan, Lisa, Nan D. Hunter, and Carole S. Vance. “False Promises: 
Feminist Antipornography Legislation.” in Duggan, Lisa, and Nan D. 
Hunter. Sex Wars: Sexual Dissent and Political Culture. 10th 
Anniversary Edition. New York: Routledge, 2006. 

Schafer, Judith Kelleher. “The Murder of a “Lewd and Abandoned 
Woman:” State of Louisiana v. Abraham Parker.” The American 
Journal of Legal History, 44, no. 1 (2000): 19-39. 

 
Wed 2/1 Custody and Adoption 

In Re Parentage of A.B., 818 N.E.2d 126 (2004). 
Magnuson v. Magnuson, 170 P.3d 65 (2007). 
Smith v. Smith, 2007 Ohio 1394 (2007). 
Bates, Stephen. “Anti-gay Christian couple lose foster care case.”  

Guardian, February 28, 2011. 
 
Powell, Brian, et al. ch. 6 (pp. 137-169). Counted Out: Same-Sex Relations 
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and Americans’ Definitions of Family. New York: Russell Sage 
Foundation, 2010. 

Richman, Kimberly D. ch. 3 (pp. 43-81). Courting Change: Queer Parents, 
Judges, and the Transformation of American Family Law. New York: 
New York University Press, 2009. 

 
Take home midterm will be passed out at the end of class today. 

Answers must be posted to Blackboard before class on 2/6/12. 
  
Week Six 
Mon 2/6 Marriage 

M.T. v. J.T., 355 A.2d 204 (1976) 
Goodridge v. Department of Public Health 
Varnum v. Brien 
Letter of Attorney General to the Speaker of the House, re: Government’s 

decision not to defend DOMA (2011). 
 
Selections from SCOTUSBlog Symposium on Perry v. Schwarzenegger 

[August and September, 2011]. 
Polikoff, Nancy D. Introduction and ch. 3 [pp. 1-10; 46-62]. Beyond 

(Straight and Gay) Marriage: Valuing All Families under the Law. 
Boston: Beacon Press, 2008. 

Hull, Kathleen E., Ann Meier, and Timothy Ortyl. 2010. "The Changing 
Landscape of Love and Marriage." Contexts 9:32-37. 

 
Wed 2/8 Gender and Sexuality in the Military 

United States v. Virginia, 518 U.S. 515 (1996). 
United States v. Marcum 
 
Canaday, ch. 2 and 5 (pp. 55-90; 174-213). “‘We Are Merely Concerned 

With the Fact of Sodomy’: Managing Sexual Stigma in the World War I-
Era Military, 1917-1933;” “‘Finding a Home in the Army’: Women’s 
Integration, Homosexual Tendencies, and the Cold War Military, 1947-
1959.” 

 
  
Week Seven 
Mon 2/13 Debates over Don’t Ask, Don’t Tell 

Watkins v. U.S. Army, 847 F.2d 1329 (1988) 
Rumsfeld v. FAIR, 547 U.S. 47 (2006). 
Don’t Ask, Don’t Tell Repeal Act of 2010 
 
Beck, Marris. “Sex-Change Soldier Forces Army to Scrap Transgender 

Policy.” The Age, December 5, 2010. 
Dao, James. “Days After ‘Don’t Ask, Don’t Tell’ Ruling, Another Challenge 

Heads to Court.” New York Times, September 12, 2010. 
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Carbado, Devon. "Black Rights, Gay Rights, Civil Rights." In Feminist and 
Queer Legal Theory: Intimate Encounters, Uncomfortable 
Conversations, edited by Martha Albertson Fineman, Jack E. Jackson 
and Adam P. Romero, 223-43. Farnham, Surrey UK and Burlington, 
VT: Ashgate, 2009. 

Ray, Ronald D. “Lifting the Ban on Homosexuals in the Military: The 
Subversion of a Moral Principle.” In Gays and Lesbians in the Military: 
Issues, Concerns, and Contrasts, edited by Wilbur J. Scott and Sandra 
Carson Stanley, 87-102. New York: Aldine De Gruyter, 1994. 

 
Wed 2/15 Hate Crimes and Prisons 

Maggert v. Hanks, 131 F.3d 670 (7th Cir. 1997) 
Sylvia Rivera Law Project, “Tips for Communicating with Transgender 

Clients in Prisoners’ Rights Cases.” 
Bureau of Prisons memo, May 31, 2011, re: Gender Identity Disorder 

Evaluation and Treatment. 
 
Jenness, Valerie, and Ryken Grattet [pp. 54-69; 102-126]. Making Hate a 

Crime: From Social Movement to Law Enforcement. New York: Russell 
Sage Foundation, 2004. 

Mogul, Joey L., Andrea J. Ritchie, and Kay Whitlock [pp. 92-117]. Queer 
(In)justice: The Criminilization of LGBT People in the United States, 
Boston: Beacon Press, 2011. 

 
Your first draft of your final paper is due by 2/17 at 5 pm. 

  
SECTION THREE: FRONTIERS OF LGBT LAW 
Week Eight 
Mon 
2/20 

Schools 
Christian Legal Society v. Martinez, 130 S.Ct. 2971 (2010). 
Logan v. Gary Community School 
Doe v. Yunits 
 
Tempel, Melissa Bollow. “One Teacher’s Approach to Preventing Gender 

Bullying in a Classroom.” Together for Jackson County Kids 
[togetherforjacksoncountykids.tumblr.com], December 16, 2011. 

Biegel, Stuart [ch. 2, pp. 23-45]. The Right to Be Out: Sexual Orientation 
and Gender Identity in America's Public Schools. Minneapolis, MN: 
University of Minnesota Press, 2010. 

 
 
Optional 
Young, Abe Louise. Queer Youth Advice for Educators: How to Respect 

and Protect Your Lesbian, Gay, Bisexual, and Transgender Students. 
Providence, RI: Next Generation Press, 2011. Available free at 
http://www.nextgenerationpress.org/titles/queer_youth.html 
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Wed 2/22 Immigration 
Boutillier v. Immigration and Naturalization Service, 387 U.S. 118 (1967). 
 
Bilefsky, Dan. “Gays Seeking Asylum in U.S. Encounter a New Hurdle.” 

New York Times, January 28, 2011. 
Lavers, Michael K. “Gay Man Ordered to Surrender Partner for 

Deportation.” Edge, March 7, 2011. 
“Members of NJ Same-Sex Couple has Deportation Hearing Adjourned in 

Wake of Holder Decision.” Washington Post, May 6, 2011. 
 
Canaday, ch. 6 (pp. 214-254). “‘Who is a Homosexual?’: The Consolidation 

of Sexual Identities in Mid-twentieth-century Immigration Law, 1952-
1983.” 

 
LGBT Law Conference at Chicago-Kent is this weekend. Your 
response paper is due before class on 2/27/12. 

  
Week Nine 
Mon 2/27 Critical Trans Politics 

Etsitty v. Utah Transit Authority, 502 F.3d 1215 (2007). 
Spade, Normal Life, Preface, Introduction, and Chapters 1-2. 
 

Wed 
2/29 

Beyond a Rights Framework 
Spade, Normal Life, Chapters 3-4. 
 

  
Week Ten 
Mon 3/5 Movement Building and Future Directions 

Spade, Normal Life, Chapter 5. 
Yoshino, Covering, Part III. 
 
Your final draft of your final paper is due by 3/12 at 5 pm. 

 


